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Mr.  CALHOUN  said:  It  was  impossible  to  listen 
to  this  discussion,  without  being  struck  with  the 
difficulty  of  the  subject,  and  the  number  and  deli¬ 
cacy  of  the  questions  involved.  The  relation  of 
creditor  and  debtor  was,  indeed,  the  all-pervading 
one  in  our  country,  and  ought  not  to  be  touched 
without  much  deliberation  and  caution.  This  bill 
and  the  amendment  proposed,  taken  together,  em¬ 
brace  this  universal  relation,  almost  to  its  utmost  ex¬ 
tent  and  minutest  ramification,  and  ought  to  be  ex¬ 
amined  with  corresponding  care  and  attention. 

I  was  at  first  inclined  to  favor  the  bill;  but  the 
discussion  and  reflection  have  brought  me  to  the 
conclusion  that  it  is  unconstitutional,  and  therefore 
could  not  receive  my  support,  if  there  were  no 
other  objection.  The  power  of  Congress  is  re¬ 
stricted,  by  the  Constitution,  to  establishing  laws 
on  the  subject  of  bankruptcies.  That  is  the  limit 
of  its  power.  It  cannot  go  an  inch  beyond,  on  the 
subject  of  this  bill,  without  violating  the  Constitu¬ 
tion.  Thus  far,  all  must  be  agreed. 

After  full  and  deliberate  investigation,  I  cannot 
regard  this  bill  as  one  on  the  subject  of  bankruptcy. 
It  relates,  in  my  opinion,  to  another,  but  connected, 
subject,  not  embraced  in  the  Constitution — that  of 
insolvency,  miscalled  voluntary  bankruptcy — as  1 
hope  to  be  able  to  establish. 

In  order  to  understand  the  ground  on  which  my 
opinion  rests,  it  will  be  necessary  to  premise — what 
none  have  denied,  or  can  deny — that,  at  the  time  of 
the  formation  of  the  Constitution,  there  existed, 
both  in  this  country  and  in  England,  from  which 
we  derived  our  laws,  two  separate  systems  of  laws, 
growing  out  of  the  relation  of  creditor  and  debtor; 
the  one  known  as  the  system  of  bankruptcy,  and  the 
other  of  insolvency.  The  two  systems  had  existed 
together  in  England  for  centuries,  and  in  this  coun¬ 
try  from  an  early  period  of  our  colonial  Govern¬ 
ments.  It  would  be  useless  to  waste  the  time  of 
Senate  in  accumulating  proof  of  a  fact  beyond 
controversy.  This  very  bill,  and  the  only  one  ever 
passed  by  Congress  on  the  subject  of  bankruptcy, 
bear  internal  evidence  of  the  fact.  The  decisions 
of  judges  recognise  the  distinction,  and  elementary 
works  place  them  under  distinct  heads,  and  in  se¬ 


parate  chapters.  The  distinction  is  one  neither  of 
form  nor  accident.  The  two  systems,  in  commer¬ 
cial  communities,  naturally  grow  up  out  of  the  re¬ 
lation  of  creditor  and  debtor,  but  originate  in  dif¬ 
ferent  motives,  and  have  different  objects,  which 
give  different  character  and  genius  to  the  two. 

The  system  of  insolvent  laws  grew  out  of  the 
debtor  side  of  the  relation,  and  originated  in  mo¬ 
tives  of  humanity  for  the  unfortunate  but  honest 
debtor,  deprived  of  the  means  of  paying  his  debts 
by  some  of  the  various  unforeseen  accidents  of  life, 
and  in  consequence  exposed  to  the  oppression  of 
unfeeling  creditors.  Their  object  is  to  relieve 
him  from  the  power  of  his  creditors,  on  an  honest 
surrender  of  all  his  property  for  their  benefit. 

Very  different  are  the  motives  and  objects  in  which 
the  laws  of  bankruptcy  originated.  They  grew 
out  of  the  creditor  side  of  the  relation,*  and  form  a 
portion  of  the  mercantile  or  commercial  code  of 
laws.  Their  leading  object  is  to  strengthen  the 
system  of  commercial  credit,  with  the  view  of  in¬ 
vigorating  and  extending  commercial  enterprise; 
and  we  accordingly  find  that  the  system  com¬ 
menced  in  the  commercial  Republic  of  Venice, 
and  has  been  confined  exclusively,  as  far  as  my 
knowledge  extends,  to  commercial  communities. 
Though  growing  out  of  the  same  relation,  and  to 
that  extent  connected,  the  two  are  as  different  in 
genius  and  character  as  the  different  aspects  of  the 
relation  out  of  which  they  grow.  The  one  looks 
to  credit  and  the  creditor  interest,  and  the  other  to 
the  debtor,  and  the  obligations  of  humanity  towards 
him,  when,  without  demerit  on  his  part,  he  is 
utterly  deprived  of  the  means  of  meeting  his  en¬ 
gagements. 

It  is  true,  indeed,  that  the  insolvent  system,  in  its 
humanity  for  the  debtor,  is  not  unmindful  of  the  inte¬ 
rest  of  the  creditor;  nor  the  bankrupt  system,  in 
guarding  the  interest  of  credit  and  creditors,  does 
not  forget  that  of  the  debtor.  But  this,  though  it 
has,  to  a  certain  extent,  blended  the  two,  and  caused 
some  confusion  in  practice,  cannot  obliterate  the 
essential  and  broad  distinction  between  them.  _  No? 
is  it  necessary,  with  my  object,  to  trace  the  history 
of  the  legislation  in  relation  to  them  in  this  coun¬ 
try  and  England,  with  the  judicial  decisions,  in 
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order  to  show  that  the  two  systems,  though  blended 
and  confounded  in  part,  have,  nevertheless,  retained 
their  distinctive  features.  It  is  enough  for  me  that 
there  were,  when  the  Constitution  was  adopted, 
two  separate  systems,  known  both  to  our  laws  and 
the  English,  such  as  I  have  described. 

I  next  assert,  that  the  members  of  the  conven¬ 
tion  that  framed  the  Constitution  could  not  have 
been  ignorant  of  the  fact,  that  there  were  two  such 
systems,  known  by  the  names  of  bankrupt  and  insol¬ 
vent  laws.  The  convention  abounded  with  able 
lawyers,  many  of  whom  were  among  the  most  dis¬ 
tinguished  and  influential  members  of  the  body, 
and  could  not  but  be  as  perfectly  familiar  with  the 
whole  subject  as  we  now  are,  after  this  long  and 
able  discussion. 

Now,  sir,  I  ask,  is  it  to  be  supposed,  that  if  they  intend¬ 
ed  to  delegate  to  Congress  power  over  both  systems, 
these  able  and  cautious  men,  so  familiar  with  the 
distinction  between  them,  would  not  have  included 
both  by  name'?  And  is  it  not  conclusive,  that  in 
not  doing  so,  and  in  limiting  the  grant  to  bank¬ 
ruptcy  alone,  that  it  was  their  intention  to  grant 
that  only,  to  the  exclusion  of  insolvency!  Do  we 
not  feel,  that  if  we  were  framing  a  constitution, 
with  our  present  knowledge  of  the  subject,  that 
such  would  be  our  course!  If  we  intended  to 
grant  both,  would  we  not  insert  both!  And  would 
not  the  insertion  of  bankruptcy  only,  be  intended 
to  exclude  insolvency!  The  conclusion  ap¬ 
pears  irresistible.  How  is  it  met!  By  ad¬ 
mitting  (for  it  cannot  be  denied)  that  such 
would  be  the  case,  if  the  words  of  the  Con¬ 
stitution  are  to  be  taken  in  their  legal  sense; 
but  it  is  asserted  that  our  Constitution  was  made  for 
the  people  at  large,  and  on  this  assumption  it  is  in¬ 
ferred  that  it  ought  to  be  interpreted,  in  all  cases, 
according  to  the  ordinary  meaning  of  the  words 
used,  and  not  in  their  legal  sense.  Having  arrived 
at  this  conclusion,  it  is  next  contended,  that,  accord¬ 
ing  to  their  ordinary  sense,  bankruptcy  and  insol¬ 
vency  are  convertible  terms,  and  of  the  same  mean¬ 
ing;  and  it  is  thence  inferred  that  the  framers  of 
the  Constitution  intended  to  comprehend  both  under 
the  former. 

I  might  well  deny  both  the  premises  and  conclu¬ 
sion.  It  might  be  easily  shown,  that  in  many  cases 
the  words  of  the  Constitution  must,  and  have  been, 
constantly  taken  in  their  legal  sense,  and  that,  ac¬ 
cording  to  the  established  rules  of  construction, 
they  ought  to  be  so  taken  in  this.  It  might  be  also 
shown  that  they  are  not  convertible,  in  common  use; 
that  insolvency  is  the  general  term,  and  includes 
bankruptcy.  But  I  deem  all  this  unnecessary.  I 
admit,  for  the  sake  of  argument,  both  premises  and 
conclusion,  but  deny  the  application.  Taken  un¬ 
connected  with  other  words,  insolvency  and  bank¬ 
ruptcy  may  be  admitted  to  have  the  same  meaning, 
and  that  the  one  may  stand  for  the  other;  but  that  is 
not  this  case.  In  the  Constitution,  bankruptcy 
stands  in  connection  with  law,  which,  attaching 
itself  to  it,  fixes  its  meaning.  Now,  sir,  I  assert, 
liowever  the  terms  bankruptcy  and  insolvency  may 
be  confounded,  standing  alone,  no  one — no,  not  the 
most  uninformed,  confounds  bankrupt  law's  with 
insolvent  laws.  They  never  call  the  insolvent 
laws  of  the  States  bankrupt  law's.  They  may  not 
be  able  to  draw  the  distinction  with  any  precision, 
but  they  know  that  they  are  not  the  same. 

But  admit  that  there  is  doubt.  I  ask,  what  is  the 
rule  of  interpretation  to  be  applied  to  the  Constitu¬ 
tion  in  case  of  doubt!  It  is  a  fundamental  princi¬ 
ple  that  Congress  has  no  right  to  exercise  any  power 


whatever  that  is  not  granted  by  the  Constitution. 
To  do  so  would  be  an  act  of  usurpation,  and,  if 
knowingly  done,  a  violation  of  oath.  Hence,  in 
cases  of  doubt,  it  is  a  just  caution  to  take  the  words 
in  their  limited  sense,  and  not  their  broad  and  com¬ 
prehensive — a  rule  at  all  times  considered  as  essen¬ 
tial  to  the  safety  of  the  Constitution,  by  those 
of  the  States  Right  creed.  Apply  it  to  this 
case,  and  the  controversy  ceases.  Let  me  add 
that  there  are  few  subjects,  in  reference  to 
which  it  is  more  necessary  to  apply  the  most  rigid 
rules  of  construction,  than  to  that  of  the  all-pervad¬ 
ing  relation  of  debtor  and  creditor.  It  is  one  on 
which  the  slightest  encroachment  is  dangerous, 
and  might,  in  its  consequences,  draw  into  the  vor¬ 
tex  of  this  Government  the  whole  of  that  vast  rela¬ 
tion  in  its  fullest  extent,  and  with  it  the  entire  mo¬ 
ney  transactions  of  the  Union,  as  will  be  manifest 
in  the  sequel. 

If,  after  what  has  been  said,  doubts  should  still 
exist,  they  may  be  removed  by  turning  to  another 
provision  of  the  Constitution,  standing  in  close  con¬ 
nection  with  this.  I  have  said  that  the  bankrupt 
system  grew  out  of  the  commercial  policy,  and 
made  a  part  of  it.  The  provision  I  refer  to  is  that 
which  grants  to  Congress  the  powrer  of  regulating 
commerce.  This  grant  carried  with  it  several 
others,  as  connected  powers;  such  as  that  of  coin¬ 
ing  money  and  regulating  the  value  thereof;  fixing 
an  uniform  standard  of  weights  and  measures,  and 
we  accordingly  find  these,  with  the  powrer  of  establish¬ 
ing  laws  of  bankruptcy,  all  grouped  together,  and  fol¬ 
lowing  in  close  connection,  the  parent  power  of  re¬ 
gulating  commerce;  just  where  we  would  expect  to 
find  it,  regarded  in  the  light  I  do,  but  not,  if  taken 
in  the  broader  and  more  general  sense  of  insolven¬ 
cy,  in  which  it  would  comprehend  far  more  than, 
what  relates  to  trade,  and  what,  under  our  system, 
belong  to  the  mass  of  local  and  particular  powers 
reserved  to  the  States. 

So  irresistible  does  the  conclusion  at  which  I 
have  arrived  appear  to  me,  that  I  have  been  forced 
to  inquire  how  it  is  that  any  one  in  favor  of  a  strict 
construction  of  the  Constitution  could  come  to  a 
different,  and  can  find  but  one  explanation.  We 
are  in  the  midst  of  great  pecuniary  embarrassment, 
suddenly  succeeding  a  period  of  several  years  of 
an  opposite  character.  There  are  thousands  who, 
but  a  short  time  since,  regarded  themselves  as  rich, 
now  reduced  to  poverty,  with  a  weight  of  debt  bear¬ 
ing  them  dowm,  from  which  they  can  never  expect 
to  extricate  themselves,  without  the  interposition  of 
Government.  The  prevailing  opinion  is,  that  the 
Legislatures  of  the  States  can  apply  no  remedy  be¬ 
yond  the  discharge  of  the  person,  and  that  there  is 
no  other  power  wrhich  can  give  a  discharge  against 
debts,  and  relieve  from  the  burden,  but  Congress. 
That  so  large  and  enterprising  a  portion  of  our  ci¬ 
tizens  should  be  reduced  to  so  hopeless  a  condition, 
makes  a  strong  appeal  to  our  feelings,  of  which  I 
am  far  from  being  insensible.  It  is  not  at  all  sur¬ 
prising,  that,  under  the  influence  of  such  feelings, 
judgment  should  yield  to  sympathy;,  and  that,  under 
the  impression  there  is  no  other  remedy,  one  should 
be  sought  in  a  loose  and  unsafe  construction  of  the 
Constitution;  and  hence  the  broad  construction  con¬ 
tended  for.  I  appeal  to  the  candor  of  my  State 
Right  fridnd,  who  differs  from  me  on  this  occasion, 
if  what  I  state  is  not  the  true  explanation.  If  I 
mistake  not,  it  might  be  safely  asserted  that  there  is 
not  one  among  them  who  would  yield  the  power  to 
this  Government,  if  he  believed  the  State  Legisla¬ 
ture  could  apply  a  remedy.  I,  on  my  part,  neither 
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assert  nor  deny  that  they  can;  but  I  do  assert,  that 
if  the  States  cannot  discharge  the  debt,  neither  can 
Congress. 

I  hold  it  clear,  if  by  discharging  the  debt  be 
meant  releasing  the  obligation  of  a  contract,  either 
in  whole  or  part,  that  neither  this  Government  nor 
that  of  any  of  the  States  possesses  such  a  power. 
The  obligation  of  a  contract  belongs  not  to  the  civil 
or  political  code,  but  the  moral.  It  is  imposed  by  an 
authority  higher  than  human,  and  can  be  dis¬ 
charged  by  no  power  under  heaven,  without  the 
assent  of  him  to  whom  the  obligation  is  due.  It  is 
binding  on  conscience  itself.  If  a  discharged  debt¬ 
or  had  in  his  pocket  the  discharges  of  every  Go¬ 
vernment  on  earth,  he  would  not  be  an  honest  man, 
should  he  refuse  to  pay  his  debts,  if  ever  in  his 
power.  In  this  sense,  this  Government  is  just  as 
powerless  to  discharge  a  debt  as  the  most  inconsi¬ 
derable  State  in  the  Union. 

But  the  subject  may  be  viewed  in  a  different 
light.  It  may  be  meant  that  Government  is  not 
bound  to  lend  its  aid  to  a  hard  and  griping  creditor, 
in  the  cruel  attempt  to  coerce  the  honest  but  unfor¬ 
tunate  debtor,  who  has  lost  his  all,  to  pay  his  debts, 
when  it  is  utterly  beyond  his  power.  Certainly 
not;  and,  in  that  sense,  every  Government  has  the 
right  to  discharge  the  debt,  as  well  as  the  person. 
They  both  stand  on  the  same  ground.  It  is  a  ques¬ 
tion  of  mere  discretion,  when  and  in  what  manner 
the  Government  will  give  its  aid  to  enforce  the  de¬ 
mand  of  the  creditor;  but,  thus  regarded,  State  Le¬ 
gislatures  are  just  as  competent  to  discharge  the 
debt,  under  their  insolvent  laws,  or,  in  the  absence 
of  our  legislation,  under  their  bankrupt  laws,  as 
Congress  itself.  In  proof  of  what  is  asserted,  I 
might  cite  the  laws  of  many  of  the  States,  and  my 
own  among  others,  which  discharge  the  debt,  as 
well  as  the  person,  as  far  as  the  suing  creditors  are 
concerned — the  constitutionality  of  which,  as  far 
as  I  know,  has  never  been  questioned.  It  would, 
--•indeed,  be  a  violent  and  unreasonable  presumption, 
to  suppose  that,  in  granting  the  right  to  establish 
laws  of  bankruptcy,  the  States  intended  to  leave 
Congress  free  to  discharge  the  debt,  and  at  the 
same  time  imposed  on  themselves  an  obligation  to 
forbear  the  exercise  of  the  same  power  in  the  ease 
of  insolvency  or  bankruptcy,  should  Congress  de¬ 
cline  to  exercise  the  power  granted.  Nor  can  such 
be  the  intention  of  the  provision  in  the  Constitu¬ 
tion  which  prohibits  the  States  from  passing  laws 
impairing  the  obligation  of  contracts.  The  history 
of  the  times  amply  proves  that  the  prohibition  was 
intended  to  apply  to  stay  laws,  and  others  of  a  si¬ 
milar  _  description,  which  State  Legislatures  had 
been  in  the  habit  of  passing,  in  periods  like  the 
present,  when  a  sudden  contraction  of  our  always  un¬ 
stable  currency  had  succeeded  a  wide  expansion,  and 
when  large  portions  of  the  community,  with  ample 
means,  found  themselves  unable  to  meet  their 
debts;  but  who,  with  indulgence,  would  be  able  to 
meet  all  demands.  The  objects  of  all  these  laws 
were  either  to  afford  time,  or  to  protect  the  debtor 
against  the  hardship  of  paying  the  same  nominal 
amount,  but  in  reality  a  much  greater,  in  conse¬ 
quence  of  a  change  in  the  standard  of  value,  re¬ 
sulting  from,  a  contraction  of  the  currency.  As 
plausible  as  was  the  object,  experience  had  proved 
it  to  be  destructive  of  credit,  and  injurious  to  the 
community,  and  hence  the  prohibition.  To  extend 
it  beyond,  and  give  a  construction  which  would 
compel  the  States,  whether  they  would  or  not,  to 
lend  their  aid  to  the  merciless  creditor,  who  would 
reduce  to  despair  an  innocent,  but  -unfortunate, 


debtor,  without  benefit  to  himself,  and  thereby  to 
render  him  a  burden  to  himself  and  society,  would 
be  abhorrent  to  every  feeling  of  humanity,  and 
principle  of  sound  policy.  It  is  impossible  for  me 
to  believe  that  such  was  the  intention  of  the  Con¬ 
stitution.  Nor  can  I  be  reconciled  to  a  construc¬ 
tion  which  must  have  the  effect  of  enlarging  the 
power  of  this  Government,  and  contracting  those 
of  the  States,  in  relation  to  the  delicate  and  all- 
pervading  relation  of  debtor  and  creditor,  by  throw¬ 
ing  on  the  side  of  the  former  the  powerful  con¬ 
sideration  of  humanity  and  sympathy  for  a  large 
and  unfortunate  portion  of  the  community. 

Having  now  established,  I  trust,  satisfactorily, 
that  the  framers  of  the  Constitution,  in  restricting 
the  power  of  Congress  to  establishing  laws  of 
bankruptcy,  intended  to  exclude  those  of  insol¬ 
vency,  it  remains  to  be  shown  that  this  bill  belongs 
to  the  latter  class,  and  is,  therefore,  unconstitutional. 
And  here  I  might  shift  the  burden  of  proof  to  the 
other  side,  and  demand  of  them  to  prove  that  it  is 
a  bankrupt,  and  not  an  insolvent  bill.  They  who 
claim  to  exercise  a  power  under  this  Government, 
are  bound  to  exhibit  the  grant,  'and  to  prove  that 
the  power  proposed  to  be  exercised  is  within  its 
limits — to  show,  in  this  case,  what  a  law  of  bank¬ 
ruptcy  is — how  far  its  limits  extend — that  this  bill 
does  not  go  beyond;  and,  in  particular,  that  it  does 
not  cover  the  ground  belonging  to  the  connected 
power  of  insolvency  reserved  to  the  States.  Till 
that  is  done,  they  have  no  right  to  expect  our  votes 
in  its  favor.  The  task  is  impossible.  Every  fea¬ 
ture  of  the  bill  bears  the  impress  of  insolvency. 
The  arguments,  urged  for  and  against  it,  demon¬ 
strate  it.  Have  its  advocates  uttered  a  word,  in 
urging  its  passage,  in  favor  of  credit  or  creditors'? 
On  the  contrary,  have  not  their  warm  and  eloquent 
appeals  been  in  behalf  of  the  unfortunate  and 
honest  debtors,  who  have  been  reduced  to  hopeless 
insolvency  by  the  embarrassment  of  the  times'? 
And  has  it  not  been  attacked  on  the  ground  that  it 
would  be  ruinous  to  credit,  and  unjust  and  oppres¬ 
sive  to  creditors'?  Every  word  uttered  on  either 
side,  proves  that  it  belongs  to  the  class  of  insolvent 
laws,  and  is,  therefore,  unconstitutional.  As  such, 
it  cannot  receive  my  support,  were  it  free  from 
other  objections. 

But  as  decidedly  as  I  am  opposed  to  the  bill,  I 
am  still  more  so  to  the  amendment  proposed  as  a 
substitute  by  the  minority  of  the  committee.  It 
contains  a  provision  in  favor  of  insolvent  debtors, 
similar  to  that  of  the  bill;  and  is,  of  course,  liable 
to  the  same  objections.  But  it  goes  much  farther, 
and  provides  for  a  comprehensive  system  of  com¬ 
pulsory  bankruptcy,  as  it  is  called;  that  is,  as  I  un¬ 
derstand  it,  bankruptcy  as  intended  by  the  Consti¬ 
tution.  As  far  as  the  provisions  of  this  portion  of 
the  bill  is  limited  to  individuals,  I  admit  its  consti¬ 
tutionality,  but  object  to  it  on  the  broad  ground  of 
expediency. 

It  is  impossible  for  any  one  to  doubt,  who  will 
examine  the  history  of  our  legislation,  that  there 
must  be  some  powerful  objection  to  the  passage  of 
laws  of  bankruptcy  by  Congress.  No  other  proof 
is  needed  than  the  fact,  that  although  the  Govern¬ 
ment  has  been  in  operation  for  more  than  half  a 
century,  and  the  power  is  unquestionable;  yet,  in 
that  long  period,  notwitstanding  the  numerous  and 
strenuous  efforts  that  have  been  made,  but  a  single 
act  has  passed;  and  that,  though  limited  to  five 
years,  was  repealed  before  the  expiration  of  the 
time.  If  we  inquire  into  the  cause,  we  shall  find 
it,  in  part,  at  least,  in  the  genius  of  our  institutions, 
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and  the  character  of  our  people,  which  are  ab¬ 
horrent  to  whatever  is  arbitrary  or  harsh  in  legisla¬ 
tion,  than  which  there  is  none,  in  its  wide  range, 
more  so  than  the  laws  of  bankruptcy.  They  give 
the  creditors  the  most  summary  and  efficient  pro¬ 
cess  against  the  debtors,  of  which  we  may  be  satis¬ 
fied  by  looking  into  the  provisions  of  this  amend¬ 
ment.  On  the  mere  suspicion  of  insolvency,  or 
fraud,  one  or  more  creditors,  to  whom  not  less  than 
five  hundred  dollars  is  due,  may  take  out  a  process 
of  bankruptcy  against  the  debtor,  by  applying  to  a 
judge  of  the  Federal  Court;  and  on  his  order, 
without  jury,  he  may  be  divested  of  his  property, 
and  the  whole  of  his  estate  placed  in  the  hands  of 
assignees,  with  authority  to  wind  up  and  settle  his 
affairs,  and  distribute  the  proceeds  among  his 
creditors. 

But,  as  repugnant  as  a  process  so  summary  and 
arbitrary  is  to  the  genius  and  character  of  our  in¬ 
stitutions  and  people,  there  is  another  objection  con¬ 
nected  with  our  currency  still  stronger.  It  has 
been  the  misfortune  of  our  country,  at  all  times, 
with  the  exception  of  some  short  intervals,  to  be 
Cursed  with  an  unsound  and  unstable  paper  curren¬ 
cy,  subject  to  sudden  and  violent  expansions  and 
contractions.  It  belongs  to  such  currency,  in  the 
period  of  its  expansion,  to  excite  an  universal  spirit 
of  enterprise  and  speculation,  particularly  in  a  coun¬ 
try  so  new,  and  rapidly  increasing,  and  of  such  vast 
capacity  for  increase,  as  ours.  Universal  indebted¬ 
ness  is  the  result,  followed  on  the  contraction,  by 
wide-spread  embarrassment,  reducing  thousands  to 
hopeless  insolvency,  and  leaving  a  still  greater 
number,  though  possessed  of  ample  property  to  pay 
their  debts  in  ordinary  times,  without  money,  or  the 
means  of  getting  it,  to  meet  the  demands  against 
them.  What  can  be  imagined  more  oppressive, 
unjust,  -or  cruel,  than  to  place  at  such  a  period,  such 
a  power  in  the  hands  of  hard  and  grasping  credi¬ 
tors'? 

Now,  sir,  we  are  in  the  midst  of  such  a  one — a 
period  of  almost  unexampled  contraction,  following 
one,  remarkable  above  all  others,  for  the  extent  and 
duration  of  the  expansion;  for  the  universality  and 
boldness  of  speculation,  and  the  extent  and  severity 
of  the  embarrassment  which  has  followed.  Such 
is  the  period  selected  to  arm,  the  creditors  against 
the  debtors,  with  the  harsh  summary  and  arbitra¬ 
ry  power  of  a  bankrupt  law — a  period,  such  as 
the  States,  in  former  times,  interposed,  with  stay 
laws,  valuation  laws,  and  others  of  like  description, 
to  save  the  debtor  struggling  against  an  adverse 
current,  and  who,  if  allowed  time,  could  save  him¬ 
self  and  family  from  poverty.  This  amendment 
proposes  to  reverse  this  humane  but  misguided  po¬ 
licy,  and,  instead  of  interposing  in  favor  of  the  em¬ 
barrassed  but  solvent  debtors,  to  arm  their  creditors 
with  more  powerful  means  to  crush  them. 
I  say  misguided  policy.  I  will  not  call  it  unjust. 
On  the  contrary,  there  is  a  strong  principle  of  jus¬ 
tice  at  the  bottom  in  favor  of  interposing  at  such  a 
period  as  the  present,  if  it  could  be  done  on  princi¬ 
ples  of  sound  policy.  The  condition  in  which  so 
large  a  portion  of  our  people  now  find  themselves, 
in  debt,  with  ample  means  of  discharging  all 
they  owe,  if  time  be  allowed,  but  incapable 
of  immediate  payment,  is  much  less  their  fault 
than  that  of  the  improvident  legislation  of 
the  States,  countenanced  by  this  Govern¬ 
ment,  and  by  which  the  solid  and  stable  currency 
of  the  Constitution  has  been  expelled,  and  an  un¬ 
sound,  vacillating  one  of  bank  notes  substituted  in 


its  place,  incapable  of  discharging  debts-  By  its* 
sudden,  violent,  and  unexpected  fluctuations,,  alter¬ 
nately  raising  and  depressing  prices,  tempting,  at 
the  one  period,  to  contract  debts,  and  leaving  debt¬ 
ors,  at  the  other,  without  the  means  of  paying,  the 
whole  country,  even  the  cautious  and  prudent,  has 
become  involved  in  debt  and  embarrassment.  To 
this  cause  may  be  traced  the  present  condition  of 
the  country,  and  the  many  similar  ones  through 
which  the  country  has  of  late  so  frequently  passed, 
in  which  few  are  out  of  debt;  and  of  the  indebted, 
though  few  are  actually  insolvent,  but  a  small  por¬ 
tion  could  pay  their  debts,  if  demanded  in  legal 
currency.  And  shall  we,  who  are,  at  least  in  part,, 
responsible  for  such  a  state  of  things,  at  such  a  pe¬ 
riod,  when  the  debtors  are  so  much  at  the  mercy  of 
the  creditors,  reversing  the  ill-judged,  but  humane, 
policy  wisely  prohibited  to  the  States  by  the  Consti¬ 
tution,  of  interposing  in  favor  of  the  debtors,  arm 
the  creditors  with  new  and  extraordinary  powers 
of  enforcing  their  demands'?  Who  is  there  that 
does  not  feel  that  it  wrould  be  impolitic,  cruel,  and 
unjust"?  But  it  is  only  at  such  periods  that  bank¬ 
rupt  laws  are  proposed;  and  is  it  at  all  wonderful 
that -the  instinctive  feelings  of  the  community  have 
so  steadily  and  strongly  resisted  their  adoption'? 

On  no  occasion  has  there  been  stronger  cause  for 
resistance  than  the  present;  for  on  none  would  such 
a  law  be  more  impolitic  and  cruel;  and  such,  if  I 
may  judge  from  the  discussion,  is  the  feeling  of 
this  body.  Standing  alone  and  limited  to  indivi¬ 
duals,  I  doubt  whether  the  portion  of  the  amend¬ 
ment  under  immediate  consideration  would  receive 
a  single  vote,  although  it  is  the  only  part  which  is 
clearly  and  unquestionably  within  the  limits  of  the 
Constitution.  It  may,  then,  well  be  asked,  if  it  is 
without  supporters,  why  is  it  inserted!  But  one 
answer  can  be  given:  because  it  is  felt,  as  ob¬ 
noxious  as  it  is,  to  be  indispensable  to  the  passage 
of  the  provisions  connected  with  it.  One  portion 
of  the  Senate  is  so  intent  on  passing  the  part  in  fa¬ 
vor  of  insolvent  debtors,  that  they  are  willing  to 
take  with  it  the  compulsory  portion,  in  favor  of 
creditors;  while  another,  from  a  strong  desire  to 
include  corporations,  are  willing  to  comprehend 
the  other  provisions,  though  they  denounce  the 
provisions  in  favor  of  insolvent  debtors,  standing 
alone,  as  fraudulent,  unjust,  and  unconstitutional. 
It  is  thus  the  two  extremes  unite  in  favor  of  a  mea¬ 
sure  that  neither  would  support  alone;  and  a  fea¬ 
ture  of  the  bill,  obnoxious  of  itself,  but  constitu¬ 
tional,  is  made  to  buoy  up  other  portions,  which,  if 
not  clearly  unconstitutional,  to  say  the  least,  are 
of  doubful  constitutionality. 

Let  me  say  to  those  who  represent  the  portion  of 
the  Union  where  the  indebtedness  is  the  greatest, 
and  who,  on  that  account,  favor  the  provisions  for 
the  relief  of  the  insolvent,  that  the  operation  of  the 
amendment,  should  it  pass,  will  disappoint  them. 
The  part  in  favor  of  the  debtors  may,  indeed,  throw 
off  the  burden  from  many,  who  are  now  hopelessly 
insolvent,  and  restore  their  usefulness  to  themselves 
and  society;  but  the  other  provisions  will  reduce  a 
far  greater  number  to  insolvency,  who  might  other¬ 
wise  struggle  through  their  embarrassments,  with  a 
competency  left  for  the  support  of  themselves  and 
families.  I  cannot  be  mistaken.  Should  the 
amendment,  as  it  now  stands,  become  a  law,  in¬ 
stead  of  relieving,  it  would  crush,  the  indebted 
portion  of  the  Union.  In  order  to  make  good  the 
assertion,  1  shall  now  turn  to  the  novel  and  im¬ 
portant  provision  which  places  certain  corporations 
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and  banks  among  them,  under  this  compulsory  pro- 

I  am  not  the  apologist  of  banks  or  corporations 
generally,  nor  am  I  the  advocate  of  chartered  pri¬ 
vileges.  On  the  contrary,  there  is  not  a  member 
of  the  body  more  deeply  impressed  with  the  evils 
of  the  banking  system,  as  now  modified,  or  more 
opposed  to  grants  of  privileges  to  one  portion  of 
the  community,  at  the  expense  of  the  rest.  My  opi¬ 
nions  on  these  points  have  not  been  recently  or  has¬ 
tily  formed.  I  long  since  embraced  them,  after 
much  reflection  and  observation,  and  am  prepared 
to  assert  and  maintain  them  on  all  proper  occasions. 
But.  sir,  I  am  not  to  be  caught  by  words  •  I  have 
too  much  experience  for  that.  It  is  in  vain  that  I 
am  told  that  this  is  a  contest  between  corporations 
and  individuals— the  artificial,  legal  person,  called 
a  body  politic,  and  the  individual  man,  as  formed 
.  his  Cieator.  All  this  is  lost  on  me.  I  look  not 
to  where  the  blow  is  professedly  aimed,  but  beyond 
where  it  must  tall.  The  corporate,  ideal  thing  at 
which  it  is  said  to  be  directed,  is  intangible,  and 
without  the  capacity  of  healing,  seeing,  or  feeling 
but  there  are  beneath,  thousands  on  thousands,  not 
shadows,  but  real,  sensitive  human  beings'  on 
whom  the  blow  will  fall  with  vengeance.  Before 
we  act,  let  us  look  at  things  as  they  really  are.  and 
not  as  we  may  imagine  them,  in  the  fervor  of 
debate. 

.  dat  e,  by  an  unwise  and  dangerous  le¬ 

gislation,  centralized  in  banks  and  other  corpora- 
tions,  to  a  very  great  extent,  the  relation  of  creditor 
and  debtor.  TV  ere  I  to  assert  that  these  central  points 
could  not  be  touched,  without  touching,  at  the  same 
time,  that  wide-spread  and  all-pervading  relation 
m  its  minutest  and  remotest  ramification.  I  woulcl 
scarcely  express  myself  too  strongly.  To  subject 
them  to  this  measure  would,  then,  be  to  subject  to 
it,  m  reality,  almost  the  entire  relation  of  creditor 
and  debtor.  It  would  be  bankrupting  by  wholesale 
—a  prompt  and  forced  settlement  of  the  ap-gremte 
indeotedness  of  the  country,  under  all  the  pressure 
ol  existing  pecuniary  embarrassments,  made  mani- 
iold  greater  by  the  measure  itself. 

In  order  that  the  Senate  may  have  some  idea 
now  vast  and  comprehensive  the  measure  is  I  will 
give  a  statement  from  the  paper  in  my  hand,  which 
contains  the  most  recent  account  we  have  of  the 
number  and  condition  of  the  banks. 

There  were,  then,  by  estimation,  on  the  first  of 
January  last,  upwards  of  nine  hundred  banks  in¬ 
cluding  branches,  with  a  capital  of  upwards  of 
thiee  hundred  and  fitly  millions,  having  debts  due 
m  °*  more  than  four  hundred  and  sixty 
millions,  and  by  them  of  more  than  two  hundred 
ami  seventy  millions,  making  the  aggregate  indebt¬ 
edness,  to  and  by  them,  upwards  of  seven  hundred 
and  ten  millions  of  dollars,  with  a  supply  of  specie 
but  little  exceeding  thirty-three  millions.  Bv  in¬ 
cluding  the  banks,  this  vast  amount  of  indebted¬ 
ness  concentrated  in  the  banking  system,  would 
be  subject  to  the  operation  of  the  law,  should  the 
measure  be  adopted.  But  the  amendment  extends 
lai  beyond,  and  takes  in  all  corporations  for  manu- 
lactunng,  commercial,  insurance,  or  tradin-  pur¬ 
poses;  or  which  issue,  pay  out,  or  emit  bills,  drafts 
or  obligations,  with  the  intention  of  circulating 
them  as  a  substitute  for  monev;  which  would  add 

brought  ^ithin  its  operations, 

OI  mi^lons  more.  Never  was  a  scheme 
ot  bankruptcy,  so  bold-  and  comprehensive,  adopted 
or  even  proposed,  before;  no,  not  in  England  itself 
v.  here  the  power  of  Parliament  is  omnipotent,  and 


wnere  tne  system  has  been  in  operation  for  three 
centuries. 

Such  is  the  measure  proposed  to  be  adopted,  at 
such  a  period  as  this,  when  there  is  a  universal 
^ncyLIlt5^se  pecuniary  embarrassment — when  one- 
0^0.  ot  tne  banks  have  suspended  payments,  and 
when  their  available  means  of  meeting  their  debts 
are  so  scanty.  At  such  a  period,  and  under  such 
circumstances,  any  creditor,  or  creditors,  to  whom 
a  bank,  or  other  corporation,  may  owe  not  less  than 
fiT>  e  hundred  dollars,  may  demand  payment;  and  if 
not  paid  in  fifteen  days,  may  take  out  process  of 
bankiupfty,  on  application  to  the  Federal  courts, 
and  place  the  corporation,  with  all  its  debts,  credits, 
and  assets,  in  the  hands  of  trustees,  to  be  wound 
up,  and  the  proceeds  distributed  among  its  creditors. 
I  venture  nothing  in  asserting,  that  one  half  of  the 
banns,  in  numbers,  and  amount  of  capital,  and  a 
lar^e  portion  of  the  other  corporations,  might  be 
lorthwith  placed  in  commission,  should  the  mea¬ 
sure  be  adopted;  which,  including  debts,  credits, 
capital,  and  assets,  would  amount  at  least  to  seven 
or  eight  hundred  millions;  all  to  be  converted  into 
cash,  and  distributed  among  those  entitled  to  it. 
How  is  this  to  be  done'?  Yvriiere  is  the 
cash  to  be  had,  at  such  a  period  as  this,  par¬ 
ticularly  when  one  half  of  the  banks  would 
be  closed,  and  their  notes  equalling  one  half  of  the 
present  scanty  supply  of  currency,  would  cease  to 
calculate?  What  sacrifices,  what  insolvencies, 
v  hat  beggaiy ,  what  frauds,  what  desolation  and 
rum,  would  follow ! 

But  would  tne  calamity  fall  with  equal  vengeance 
on  all  the  land,  or  would  there  be  some  favored, 
exempted  portion,  while  desolation  would  oversha¬ 
dow  the  residue'?  Let  the  document*  which  I  hold, 
answer.  _  It  is  a  coiiunnnication  from  the  President’ 
transmitting  a  report  from  the  Secretary  of  the 
ri easury  to  this  body,  dated  the  8th  January  last, 
comaining  a  list  of  the  suspended  and  non-suspend- 
ed  banks  ol  last  year,  arranged  according  to  States, 
beginning  with  Maine.  I  fie  d,  on  turning  to  the 
document,  that  there  are  nine  hundred  and  fifty-nine 
banks,  including  branches,  in  the  Union;  of  which 
hve  hundred  and  thirty-eight  are  in  New  England 
and  Yew  T  ork.  Of  this  number  but  seven  are  sus¬ 
pended,  if  Rhode  Island  be  excepted.  Her  banks 
all  suspended,  but  I  understand  have  since  re- 
sumeft  The  Senator  near  me,  from  that  State, 

'‘irA'/^XIGHT:)  can  whether  such  is  the  fact. 

[Mr.  Knight  assented.] 

Theie  are,  then. sir,  in  New  England  and  New  York 
fi'c  e  lumdred  and  thirty-one  banks  which  are  not 
suspended,  and  but  seven  that  are.  Now.  sir,  if  we 
cross  the  Hudson,  and  cast  our  eyes  South  and 
i  sliallfind  tils  opposite  state  of  things.  TVe 

shaft  find  there  four  hundred  and  twenty-one  banks; 

01  which  three  hundred  and  sixty-eight  suspended’ 
in  v  hoie  or  part,  and  fifty-three  not.  It  is  probable 
that  tne  present  proportion  is  still  more  unfavor¬ 
able. 

Can  v,  e  doubt,  with  these  facts,  where  the  storm 
wift  lage  with  all  its  desolating  fury!  Is  there  any 
one  so-credulons  as  to  believe  that  anv  one  of  the 
suspended  banks,  throughout  that  vast  region,  or 
many  ol  the  non-suspended,  under  the  panic  which 
me  passage  of  the  act  would  cause,  could  meet  their 
debts,  and  thereby  escape  the  penalties  of  the  act-? 
And  n  not,  is  there  anv  one  here  prepared  to  place 
at  once  all  the  banks  south  and  west  of  New  York, 
■with  lew  exceptions,  in  the  hands  of  assignees,  un- 

*No.  of  the  Senate,  present  session. 
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der  the  jurisdiction  and  control  of  the  Federal 
courts'?  Is  there  any  willing  that  their  doors  should 
be  all  at  once  closed;  their  notes  cease  to  circulate; 
their  affairs  wound  up;  their  debts  to  and  from 
them  to  be  forthwith  collected;  their  property  and 
assets  converted  into  money  by  Federal  officers, 
acting  under  Federal  authority,  and  all  that 
might  be  left  from  plunder,  fraud,  and  forced  sales, 
distributed  among  creditors'?  And  how,  I  ask,  is 
so  mighty  a  concern,  amounting  in  the  aggregate, 
certainly  to  not  less  than  five  or  six  hundred  mil¬ 
lions  of  dollars,  to  be  at  once  wound  up!  Where 
is  the  money  to  be  found  to  pay  the  debts  to  and 
from  the  banks,  and  to  purchase  the  vast  amount  of 
property  held  by  them  and  their  debtors,  which 
must  be  brought  at  once  under  the  hammer!  Where 
found,  after  their  notes  have  ceased  to  circulate,  (as 
they  would,  as  soon  as  process  of  bankruptcy  is  ta¬ 
ken  out  against  them,)  and  before  specie  could 
come  in  to  supply  their  place!  Were  it  possible  to 
carry  through  the  measure,  it  would  spread  unheard 
of  destruction  and  desolation  through  the  vast  por¬ 
tion  of  the  Union,  on  which  the  blow  would  fall; 
such  as  the  marching  of  hostile  armies  from  one 
extremity  to  another;  the  sweep  of  tornadoes;  the 
outpouring  of  floods;  or  the  withholding  from  the 
parched  and  thirsty  earth  the  fertilizing  droppings 
of  the  clouds,  would  give  but  a  faint  conception.  But 
it  would  be  impossible.  If  you  were  to  adopt  the 
measure,  you  would  ordain  what  would  not,  could 
not,  be  executed.  Public  indignation  would  para¬ 
lyze  the  hand  of  the  grasping  creditor,  stretched  to 
execute  it,  and  sweep  your  act  from  the  statute 
book  ere  it  could  be  enforced. 

I  turn  now  from  the  immediate  effects  of  the  mea¬ 
sure,  were  it  possible  to  carry  it  into  effect,  to  in¬ 
quire  what  would  be  its  permanent,  if  adopted.  Its 
first  effect,  after  the  desolating  storm  had  passed 
over,  would  be  to  centralize  the  control  over  all  the 
banks  that  might  be  spared,  or  thereafter  chartered, 
in  the  banks  located  where  the  public  revenue 
would  be  principally  collected  and  disbursed;  and 
where  that  would  be,  I  need  not  say.  The  reason 
is  obvious.  The  fiscal  action  of  the  Government 
would  keep  the  exchanges  steadily  and  permanent¬ 
ly  in  its  favor.  Now,  sir,  every  man  of  business 
knows,  that  the  banks  located  at  the  point  where 
exchanges  are  permanently  favorable,  can  control 
those  where  they  are  unfavorable.  The  reason  is 
obvious.  The  former  can  draw  on  the  latter  with 
profit;  and,  through  their  drafts,  command  their  spe¬ 
cie,  or  notes,  at  pleasure,  while  the  reverse  is  the 
case  with  the  latter.  Hence  the  consequence  would 
be  control  on  one  side,  and  dependence  on  the 
other,  increasing  with  the  increasing  amount  of 
collection  and  disbursements,  which,  by  their  ab¬ 
sorbing  character,  would  draw  with  them  the  im¬ 
ports  and  exports,  with  an  increased  control  over 
the  exchanges.  Add  to  this  the  power  which  this 
measure  would  place  in  the  hands  of  the  banks  at 
the  favored  points,  and  I  hazard  nothing  in  assert¬ 
ing  that  it  would  at  all  times  be  in  their  power  to 
crush,  by  a  sudden  and  unexpected  run,  the  banks 
elsewhere,  which  might  incur  their  displeasure, 
with  greater  ease,  and  more  effectually,  than  the 
late  United  States  Bank,  in  its  most  palmy  days, 
ever  could. 

The  next  permanent  effect  would  be,  to  place  the 
whole  banking  system  under  the  control  of  this 
Government.  It  would  hold  over  the  banks  the 
power  of  life  and  death.  The  process  of  bankrupt¬ 
cy  against  an  incorporation  is  but  another  name  for 
its  death  warrant.  It  would  give,  with  the  power 


of  destroying,  that  of  regulating  them,  without  re¬ 
gard  to  their  chartered  rights.  The  same  bold  con¬ 
struction  that  would  authorize  Congress  to  subject 
them  to  a  bankrupt  law,  would  give  it  the  power  to 
determine  at  pleasure  what  shall  or  shall  not  con¬ 
stitute  acts  of  bankruptcy,  by  which  it  might  limit 
the  extent  of  their  business,  fix  the  proportion  of 
specie  to  liability,  and  make  it  a  condition  for  one 
dollar  in  circulation,  there  should  be  a  dollar  in 
their  vaults.  The  possession  of  such  a  power 
would  give  Congress  more  unlimited  control  over 
the  banks,  than  that  which  the  States,  that  incorpo¬ 
rated  them,  possess,  or  which  you  would  possess 
over  a  Bank  of  the  United  States,  chartered  by 
yourselves.  Your  power  over  such  an  institu¬ 
tions,  and  the  States  over  their  own  banks, 
would  be  limited  by  the  acts  of  incorporation,  while 
yours  over  the  banks  of  the  States,  with  the  bank¬ 
rupt  power  in  your  hands,  would  be  without  any 
other  limitation,  except  your  discretion.  . 

It  is  easy  to  see  that  the  complete  subjugation  of 
the  State  banks  to  your  will,  must  be  the  result  of 
such  unlimited  control;  and  not  less  easy,  that  with 
their  subjugation  the  conflict  between  this  Govern¬ 
ment  and  the  banks  would  cease,  to  be  followed  by 
a  close  and  perpetual  alliance.  It  is  in  the  nature  of 
Governments  to  wage  war  with  whatever  is  op¬ 
posed  to  its  will,  and  to  take  under  protection  that 
which  it  has  subdued;  nor  would  the  banks  be  found 
to  be  an  exception.  They  would  be  forced  to  conci¬ 
liate  the  good  will  of  the  Government,  on  which 
both  their  safety  and  profit  Avould  depend;  and  in  no 
way  could  they  more  effectually  do  that,  than  by  up¬ 
holding  its  power  and  authority.  They  would  be 
thus  forced,  by  the  strongest  appeals  to  both  their 
fear  and  hope,  into  the  political  arena, 
with  their  immense  power  and  influence,  and  to 
take  an  active  and  decided  part  in  all  the  party 
strifes  of  the  day,  throwing  their  weight  always  on 
the  side  which  their  safety  and  profit  might  dictate. 
The  end  would  be  the  very  reverse  of  that  for 
which  we,  who  are  in  favor  of  a  divorce  of  Govern¬ 
ment  and  banks,  have  been  contending  for  the  last 
three  years.  Instead  of  divorce,  there  would  be 
union;  instead  of  excluding  the  banks  from  the  po¬ 
litical  struggles  of  the  day,  they  would  be  forced  to 
be  active  and  zealous  partisans  in  self-defence;  and 
instead  of  leaving  the  banks  to  the  control  of  the 
States,  from  which  they  derive  their  charters,  you 
would  assume  over  them  a  control  more  powerful 
and  unlimited,  than  has  ever  been  before  ex¬ 
ercised  over  them  by  this  Government,  either 
through  the  pet  banks  or  a  National  Bank.  This 
control  would  be  the  greatest  at  the  principal  points 
of  collection  and  disbursement — the  very  point 
where  that  of  the  local  banks  would  be  the  greatest 
over  all  others.  It  follows  that  the  Government 
would  have  the  most  decisive  and  complete  control, 
over  those  that  would  control  all  others;  and,  by 
lending  their  powerful  aid  and  influence  to  main¬ 
tain  their  control,  would  in  reality  control  the 
whole  banking  system;  thus  making,  in  efiect,  the 
banks  at  the  favored  points  the  National  Bank,  and 
the  rest  virtually  but  branches.  If  to  this  we  add 
the  control  which  it  would  give  over  the  other  and 
powerful  corporations  enumerated  in  the  amend¬ 
ment,  it  may  be  safely  asserted,  that  the  measure',  if 
adopted,  would  do  more  to  increase  the  power  of 
this  Government,  and  diminish  that  of  the  States— 
to  strengthen  the  cause  of  consolidation,  and 
weaken  that  of  State  rights-— than  any  which  has  4 
ever  been  assumed  by  Congress. 

Having  pointed  out  the  consequences,  I  now  de- 


mand,  in  the  name  of  the  Constitution,  what  right 
has  Congress  to  extend  a  bankrupt  act  over  the  in¬ 
corporated  institutions  of  the  States,  and  thereby 
seize  on  this  immense  power?  The  burden  of 
proof  is  on  those  who  claim  the  right,  and  not  on 
who  oppose  it.  I  repeat,  cm's  is  a  Government 
el  limited  powers,  and  those  who  claim  to  exercise 
a  power,  must  show  the  grant— a  clear  and  certain 
grant,  in  case  of  a  power  so  pregnant  with  conse¬ 
quences  as  this. 

I  ask.  then,  those  who  claim  this  power,  on  what 
grounds^  do  they  place  it?  Do  they  rest  it  on  the 
nature  of  the  power,  as  being  peculiarly  applicable 
to  banks  and  the  other  corporations  proposed  to  be 
embraced?-  If  so,  frail  is  the  foundation.  Never 
was  power  more  imsuited  to  its  subject— so  much 
so,  that  language  itself  has  to  be  forced  and  per¬ 
verted  to  make  it  applicable.  Taking  corporations 
m  their  pi ope r  sense,  as  bodies  politic,  and  there  is 
scarcely  a  single  portion  of  the  whole  process,  be¬ 
ginning  with  the  acts  of  bankruptcy,  and  extending 
to  the  final  discharge,  applicable  to  them.  What 
one  of  the  numerous  acts  of  bankruptcy  can  they 
commit?  Can  they  depart  from  the  State,  or  be  ar¬ 
rested,  or  be  imprisoned,  or  escape  from  prison,  or, 
111 ,  „a  word,  commit  any  one  of  the  acts  without 
which  an  individual  cannot  be  made  a  bankrupt? 
iso;  but  they  may  stop  payment,  and  thereby  sul> 
ject  themselves  to  the  act.  True;  but  how  is  the 
pro<m»  to  be  carried  through.  The  provision  re- 
quiies  the  bankiupt  to  be  sworn:  can  you  swear 
corporations?  It  requires  divers  acts  to  be  done  by 
me  bankrupt,  under  the  penalty  of  imprisonment: 
can  you  imprison  a  corporation?  It  directs  a  dis¬ 
charge  to  be  given  to  the  bankrupt,  which  exempts 
his  person  and  future  acquisitions:  can  a  corpora¬ 
tion  receive  the  benefit  of  such  discharge?  No: 
the  process  itself  is  the  dissolution,  the  death,  of  the 
•corporation.  It  is  thus  that  language  is  forced, 
strained.  and  distorted,  in  order  to  bring  a  power  so 
inapplicable  to  the  subject  to  bear  on  corporations. 

It  would  be  just  as  rational  to  include  corporations 
in  insolvent  laws,  which  none  has  been,  as  yet.  so 
absurd  as  to  think  of  doing. 

The  right,  then,  cannot  be  inferred  from  the  na¬ 
ture  of  the  power.  On  what,  then,  can  it  stand? 
On  precedents?  I  admit  that  if,  at  the  period  of 
the  adoption  of  the  Constitution,  it  was  the  practice 
to  include  corporations  in  acts  of  bankruptcy  it 
w  ould  go  tar  to  establish  that  it  was  intended  by  the 
Constitution  to  include  them.  But  the  reverse  is 
the  tact.  As  long  as  the  system  has  been  in  opera¬ 
tion,  tnere  is  not  a  case  where  a  corporation  was 
ei  ei  included,  either  in  England,  this  countny  or 
any  other,  as  far  as  can  be  ascertained,  nor  ever 
proposed  to  be.  The  attempt  in  this  case  is  a  per- 
•"ct  aovelty,  without  precedent  or  example;  and  all 
the  ioi  ce  which  it  is  acknowledged  the  practice  of 
including  them  would  have  given  in  favor  of  the 
right,  is  thus  thrown  with  a  weight  equally  decisive 


Governments,  emanating  from  the  same  authority 
and  making  together  one  complex,  but  harmonious 
and  beautiful  system,  in  which  each,  within  its  al¬ 
lotted  sphere,  is  independent,  and  coequal  with  tlm 
other.  If  one  has  a  right  to  create,  the  other  can¬ 
not  nave  the  right  to  destroy.  The  principle  has 
been  earned  so  far,  that  in  the  case  of  the  State  of 
ilaiyland  and  McColough,  the  Supreme  Court 
alter  elaborate  argument,  decided  that  a  State  in 
the  exercise  of  its  undoubted  right  of  taxum  could 
not  tax  a  branch  Bank  of  the  United  States, located 
m  its  limits,  on  the  ground  that  the  right  of  taxing 
m  such  case,  involved  the  right  of  destroying 
Admit,  then,  Congress  had  the  right  to  include  cor¬ 
porations  of  its  own  creation,  still,  according 
to  the  principle  thus  recognised,  it  could  not  in¬ 
clude  those  created  by  the  States;  unless  indeed 
the  iundamental  principle  of  our  system,  admitted 
even  by  the  extreme  consolidation  school  of  politics* 
tnat  each  Government  is  coequal  and  independent" 
within  its  sphere,  should  be  denied,  and  the  absolute 
sovereignty  of  this  Government  be  assumed  If 
then,  the  States  have  a  right  to  create  banks  ’  and’ 
other  corporations  enumerated  in  the  amendment 
it  follows  that  Congress  has  not  the  right  to  destroy 
them;  nor,  of  course,  to  include  them  in  an  act  of 
bankruptcy,  the  very  operation  of  which,  when  an- 
plied  to  corporations,  is  to  destroy.  But  whether 
they  have  or  have  not  the  right,  belongs  not  to  Con¬ 
gress  to  decide.  The  right  of  the  separate  Legff- 
latuies  of  the  States  to  decide  on  their  reserved 
powers  is  as  perfect  as  that  of  Congress  to  decide 


must  judge  for  itself’  in 


against  it. 


But  we  have  not  yet  approached  the  real  diffi- 
cuity.  It  the  power  was  ever  so  appropriate,  and 
t  e  only  one  that  was — if  precedents  were  innu- 
merable— d  would,  only  prove  that  this  Government 
would  ha\  e  the  right  ot  applying  the  power  to  in¬ 
corporations  of  its  own  creating.  It  could  not 
go  an  inch  berond,  and  would  leave  the  great  diffi¬ 
culty  untouched;  the  right  of  Congress  to  include 
State  corporations,  in  an  act  of  bankruptcy,  passed 
by  its  authority!  Where  is  such  a  power  to  be 
th®  Constitution?  It  seems  to  be  forgot 
tha.  this  and  the  State  Governments  are  co-ordinate 


on  the  delegated.  Each 

carrying  out  its  powers.  To  deny  ""this,  would  be 
virtuany  to  give  a  veto  to  Congress  over  the  acts 
of  the  btate  Legislatures— a  power  directlv  refused 
b}  the  convention,  though  anxiously  pressed  by  the 
national  party  in  that  body.  "  J 

Such  and  so  conclusiv e  is  the  argument  against 
the  right:  and  how  has  it  been  met?  We  are  told 
that  the  States  have  greatly  abused  the  power  of  in¬ 
corporation.  I  admit  it.  The  power  has  been  sad- 
lv  arid  dangerously  abused.  I  stand  not  here  to  de¬ 
fend  banxs  or  other  incorporations,  or  to  justify  the 
States  in  granting  charters.  No;  my  object  is  far 
different.  _  I  have  risen  to  defend  the  Constitution 
and  to  resist  the  mroads  on  the  rights  of  the  Stated 
In  the  discharge  of  that  duty,  I  ask,  can  the  abuse  of 
the  right  of  granting  bank  or  other  charters,  give 
you  the  light  to  destroy  or  regulate  them?  Are  vou 
ready  to  admit  the  same  rule,  as  applied  to  your 
own  powers?  Have  the  State '  Legislatures  abused 
their  powers  more  than  Congress  has  its  powers'* 
Has  it  not  abused,  and  grossly  abused,  its  powers  0f 
laying  taxes  and  appropriating  money?  And  wha 
assurance  is  there,  with  these  examples  before  us 
that  Congress  would  not  equally  abuse  the  rio-ht  01 
controlling  State  corporations,  which  is  so  eagerly 
!c [be  vested  in  it  by  some?  But  we  are  also 
told  that  bank  paper— worthless,  irredeemable  bank 
paper— has  deranged  the  currency,  and  ought  to  be 
suppressed.  I  admit  the  fact.  I  acknowledge  the 
mischief,  bat  object  to  the  remedy,  and  the  right  of 
applying  it.  I  go  farther.  If  the  evil  could  give 
us  the  light  to  apply  any  of  our  powers  to  remedy 
1 :  ^gardmss  of  the  Constitution,  the  taxing  power 
would  be  far  more  simple,  efficient,  and  less  mis¬ 
chievous  m  its  application.  It  would  be  applied  to 
the  specific  evil.  That  which  has  deranged  the 
currency,  and  defeated  the  object  of  the  Constitution 
m  relation  to  it,  is  the  circulation  of  bank  notes 
1  here  lies  the  evil;  and  to  divest  the  banks  of  the 
nght  of  circulation,  is  to  eradicate  it.  For  that  pur- 
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pose,  what  remedy  could  be  more  simple,  safe,  and 
efficacious,  than  the  taxing  power,  were  it  constitu¬ 
tional.  By  its  means,  bank  notes  might  be  gradu¬ 
ally  and  quietly  suppressed,  and  the  banks  left  in 
full  possession  of  all  their  other  functions  unim¬ 
paired.  There  is  but  one  objection  to  it,  but  that  a 
decisive  one — its  unconstitutionality.  It  would  be 
a  perversion  of  the  taxing  power,  given  to  raise  re¬ 
venue.  To  apply  it  to  suppress  or  regulate  the  cir¬ 
culation  of  bank  notes,  would  be  to  change  its  na¬ 
ture  entirely,  from  a  taxing  to  a  penal  power, and 
is  therefore  unconstitutional;  but  not  more  so  than 
to  include  banks  and  other  corporations  in  an  act  of 
bankruptcy,  as  proposed  by  the  amendment,  while, 
in  every  other  respect,  it  would  be  greatly  prefer¬ 
able. 

One  other  ground  still  remains  to  be  considered. 
The  authority  of  influential  names  has  been  re¬ 
sorted  to,  in  order  to  supply  the  defect  of  argument. 
The  names  of  two  distinguished  individuals,  who 
formerly  filled  the  Treasury  Department,  have 
been  introduced — Mr.  Dallas  and  Mr.  Crawford — 
in  favor  of  the  right  of  including  banks.  If  this 
was  a  question  to  be  decided  by  authority,  it  would 
foe  easy  to  show  that  their  opinions,  as  able  as  they 
were,  would  be  entitled  to  little  weight  in  this  case. 
It  was  casually  and  incidentally  given  in  a  report 
on  another  subject,  and  that  calculated  to  lead  them 
to  an  erroneous  view  in  reference  to  this  power. 
Such  an  opinion,  given  under  such  circumstances, 
by  the  ablest  judge,  would  have  little  weight  in  a 
private  case,  even  in  a  court  of  justice,  and  ought 
to  have  none  in  this  body,  on  a  great  constitutional 
question.  Besides,  it  is  well  known  that  the  opinion 
of  both  was  in  favor  of  the  constitutionality  of  a 
National  Bank,  and  that,  too,  after  a  full  and  deli¬ 
berate  consideration  of  the  subject.  Now,  sir,  I 
put  the  question  to  the  Senators  who  have  quoted 
their  casual  opinion,  in  favor  of  the  constitutionality 
of  including  banks  in  a  bankrupt  law,  are  they  wil¬ 
ling  to  adopt  their  well  considered  and  solemnly  de¬ 
livered  opinion  in  favor  of  the  right  to  incorporate  a 
bankl  And  if  not,  how,  on  the  ground  of  precedent, 
can  they  adopt  the  one  and  reject  the  other  1  The  names 
of  other  distinguished  individuals  have  been  quoted — 


Randolph,  Macon,  White,  Smith,  and  others — but, 
in  my  opinion,  unfairly  Fquoted.  It  is  true,  they 
voted,  in  1827,  when  the  bankrupt  bill  was  then  be¬ 
fore  the  Senate,  in  favor  of  an  amendment  to  in¬ 
clude  banks;  but  it  is  equally  so,  that  the  amend¬ 
ment  was  moved  at  the  end  of  a  long  debate,  when 
the  Senate  was  exhausted,  and  that  it  was  but 
slightly  discussed.  But,  what  is  of  more  impor¬ 
tance,  they  were  opposed  to  the  bill;  and,  as  the 
amendment  came  Irom  a  hostile  quarter,  and  was 
clearly  intended  to  embarrass  the  bill,  it  is  not  im¬ 
probable  that  it  received  the  votes  of  many  with  the 
view  of  destroying  the  bill,  without  thinking  whe¬ 
ther  it  was  constitutional  or  not;  just  as  some,  no 
doubt,  will  vote  against  the  opposite  amendment,  to 
strike  the’banks  out,  now  under  consideration,  from 
the  belief  that  it  is  the  most  effectual  means  of  de¬ 
stroying  this  bill.  But  if  the  question  is  to  be  de¬ 
cided  by  weight  of  names,  and  the  vote  on  the  oc¬ 
casion  to  be  the  test,  the  weight  is  clearly  on  the  op¬ 
posite  side.  The  vote  stood,  12  to  include  the 
banks,  and  35  against;  and  among  the  latter  will  be 
found  names  not  less  influential — that  of  Tazewell, 
Rowan,  Hayne,  Berrien,  the  present  Secretary  of 
Treasury,  and  finally  that  of  the  present  Chief 
Magistrate.  But  why  attempt  to  decide  this  question, 
by  the  weight  of  names,  however  distinguished'! 
Do  we  not  know  that  all  those  referred  to  belonged 
to  the  political  school  which  utterly  repudiates  the 
authority  of  precedents  in  construing  the  Constitu¬ 
tion,  and  who,  if  they  were  now  all  alive,  and  here 
present  as  members  of  the  Senate,  would  not  regard 
the  name  of  any  man  in  deciding  this  important 
constitutional  question'? 

I  have  now  presented  the  result  of  my  reflections 
on  this  important  measure.  To  sum  up  the  whole 
in  a  few  words,  I  am  of  the  opinion  that  the  whole 
project,  including  the  bill  and  the  amendment,  is 
unconstitutional,  except  the  provisions  embracing 
compulsory  bankruptcy,  as  it  is  called,  as  far  as  it 
relates  to  individuals;  and  that,  under  existing  cir¬ 
cumstances,  to  be  highly  inexpedient.  Thus  think¬ 
ing,  I  shall  vote,  in  the  first  instance,  against  strik¬ 
ing  out  the  bill,  and  inserting  the  amendment;  and, 
if  that  succeeds,  against  the  bill  itself. 


